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454/AC/Div-I/HKB/2022-23 datedOrder-In-Origin;out
loner, CGST, Division-I, Ahmedabad20.03.2023 passed by The Assistant Comm:

South

GnfFa©af@r7rqGilqar /
(q) i Name and Address of the

Appellant

M is. Bhavesh Hasmukhbhai Panchal
A- 1-8, Nirant Appartn}ent, Vastral Road
Ahmedabad- 382418

St{%f#q€Wft©-WjqT+3Mtv©!vV%tm{atq§qV mtv % vfl wnf@rft=ft+q7w vv VVq

gf&%TftqtW#lVVqa EnOwr ntu wg€%<v€m BMTf%q+qfiV%f%W€tV6m {I

Any person aggrieved by das Order-in-Appeal may fde an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavtvn vr !qftwr qM:-

Revision application to Government of India:

(1) 8THhrwwqqqr7–69f#fhni,1994#Tura@aaftq©nw'Tqqmmtbqt iv\nunr qt
aq-urn # vqq quq + +ntT lqfwr wIn #gftq ©fqv, wa vt©n, f8v ;#nmr, nqtq ft*m,
qbftqfqv, qtvvdnvqq, +vq;int, q€fMT: !rooor=it#rqTnvrf@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Appbcadon Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parlimnent Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qR mv #§TR%qNMq g@QvR§Tfwhn ve & mT WTnrH vr wv qTWTt q qr M
WyRTn IV\wTnrHqmq+vri§qqHt+,4rfqdt WTwnvrwvH+qTtq€fM%raT+ii
vrfiqfTWvrrH&ji vrvavf®nhaaq§€6tl

f#gUn\ in case of any Ioss of goods where the Ioss occur h transit from a factory to a
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\.,„. J- :(d WHa%qT§rf%6trgnvjqr+fMfivvr@wqTqTv%fqfqM+admqMq§vTvw

anqTqrg%+ft8z:+qT=d+#rvHa% vw WriT?qr v=& fWfMtI
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vfl qv6%rvrmqf%ufhnvnabqTF(hmqr qzTqqt)MvfMqqrvrq ttl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

a

(q) +fhr@qrqT#t@nqT qj€q%VTZTTbfRqqt qa +ftaqpr#tq{%alqtmtqT qt IT
gTiT qflU% ITTfBq wlv,Wftv%RnTnfh qtwqqtvrvn+fR7©f#fbn (+ 2) 1998

urn 109 graf+WfM UTErI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of .this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Fin@nce (No.2) Act, 1998.

(2) #fhmnRT gm (nnT) fhFTTqdt, 2001 % fhM 9 % ©mtTfRfRftg wg +@iT a-8 fa
vfhR t, 9f§7 WIt% % vfl qrtqT #ft7 IRqYq + dtv qrY + #tvalg-.wt© @ wfM ;iTt% # aat
TMa % VTq 3Rv sITtm BRiT vrqr qTBTI atI% vr% @rm ! vr !@r qfhf + +at@ wra 35-R +
f+UfftT=R#Tmq+SVq vr%agE-6Tmq4t vfl gt 8ftqTfjql

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+rrwqvq#vrqq#+qv@qq6@rv WIt vr w&%q8vt vrt200/-=ftv!;rvTqa
qTR3frIqd#VR6TTq Tr©+@ru§atrOOO/-#t=EtvyTRTTaqwl

The revision appEcation shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

+bn q@,#fkr®Tqq%@q{8qTqT©ftdMqRTf§qwr +vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1} ' Mb uqrvq qF;F nf#fhm, r944€turTr 35-ft/35-s hmv:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3HfRfb7 vfl:,qq t qaTq @vTr + wrn gt wfrq, wfMt ii nq+ + d+rT Tv%, h€t7
mgm qj@ R+ +qr@ wftdkr amTf&wor (f+th) a qfbrl1 Wr 'ftf66r, V6XqTVn + 2-d vm,
VFITdt Va, VVm, Hk%tqFn, WFrVIVTv-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE;STAT) at 2'ldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public
sector bank of the place where the bench of any/neWi}*\public sector bank of the
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(3) vfl TV wt% + %{ IF wfjqft vr WITtqr 8?fe Tt rcM qT qtvw + f&q =Rv %r vrvTq WI{%
#r+fiqTvrTrqTf§vqv€q bOt ST qt f% fM q€t%rf+qq+%fRv qqTf@rftWftdhr
.qwrTf&qwr#qqwf}vnMnn©H=#qqwtqvf#nvrm€ 1

In case of the order covers a number of order-in-Original, fee 'for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @rqr@ Tw gf&f+m r970 vvr +fTfga +t qlqHt -1 + +mtv f+8fft7 f+IT WEWTt au
qrin vr q7gfiw VqTf$qft fhkm VTfhFT6 % grier + + n+g 4t in vfhn v 6.50 ++ m urqmq
qr©ft@©n§tqTqTfjq I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qvattHf&aqwRRafhtwr 6t+qT+fhMt #tgNVfT%vHqTqffafbnwar€fr MT
gm, +r#h{©qrq+ gMT+ +VT@ wftdN NrNrfgmw (6mfftf#) fhm, 1982 if fRf§T el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribvnal (Procedure) Rules, 1982.

(6) Mbm q+–F, iF-thtaqrqT qJwu{ +wE wftMqPnf&For (f8€aa) ub vfl WftH-Th qT;r&

t MMFT (Demand) T+ + (Penalty) HT 10% # eNT qUIT HRRpt {I 6T gt%, gfbFWF if WiT

10 qfFg wv 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Mnt um qj@ Bar +qr%t%©wtr, qTTfqq {mTq&r#TVHr (Duty Demanded) I

(1) & (s,cti,n) lIDb@af+8ffi= ufR
(2) fwrT T@afm& hBa aufin;
(3) bitchftzlBMt hfbm6%@®tqITfiTl

gtI{ WiT' and Mr’ + q6&If wn#rqgn#uwftV€1f@qtIbfNqfwd vnfhn
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
unount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) yr qrtqT + IIft wfhr yIn+tuI %vv© qd qr„% Wgn Tqn@vftdta8a VhF RR qq
q-,vh 10% !,RTTql,kvdbqq ®vRRTRd€r Tg pr% 10% %=TnT Tl#tvrwFael

In view of above, ml appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penaltY are in dispute2

or penalty, where penalty alone is in dispute'” 4===
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bhavesh Hasmukhbhai panchal,

A-1-8, Nirant Appartment, Vastral Road, Ahmedabad – 382418 (hereinafter

referred to as “the appellant”) against Order-in-Original No. 454/AC/Div-

I/HKB/2022-23 dated 20.03.2023 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST, Division-I,

Ahmedabad South (hereinafter refUTed to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. BNIPP6569F. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the FY 2015-16 and F. Y. 2016- 17, it was noticed that

the appellant had earned an income of Rs. 10,42,243/- during the FY 2015-16

and Rs. 11,45,779/- during the F. Y. 2016-17, which was reflected under the

heads “Sales / Gross Receipts from Services (Value from ITII)” filed with the

Income Tax department. Accordingly, it appeared that the appellant had earned

the said substantial income by way of providing taxable services but have

neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant were called upon to submit copies of relevant documents

for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice and

demanding Service Tax amounting to Rs. 3,22,992/- for the periods F.Y’s 2015-

16 and 2016-17, under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1) and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned

order by the adjudicating authority wherein the demand of Service Tax

amounting to Rs. 3,22,992/- was confirmed under proviso to Sub-Section (1) of

Section 73" of the- Finance Act, 1994 along with Interest under Section 75 of the

b

Finance Act, 1994 for the period from FY 2014-15. Fun.hi of Rs:£W§
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b

3,22,992/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds:

o The appellant was engaged in the business of labour job work of

Fabrication Work as per requirement of client and their business is tailor

made business and manly they work on client place. they provide material

to appellant and other equipment’s. So the appellant can prepare the parts

as per their requirement. Sometime material provider supply material on

the appellant place and they finish the job. Majority of our client are

registered with Central Excise and Service Tax department. As per

notification 214/86-CE, job Worker is exempt from payment of excise

duty when the principal manufacturer discharges duty liability.

, in exercise of the power conferred by sub-section (1) of Section 93 of the

Finance Acl 1994 (32 of 1994) (hereinafter referred to as the said Finance

Act), and in supersession of the Government of India in the Ministry of

Finance (Department of Revenue) notification No. 6/2005- Service Tax

dated ISt Mar ch9 2005> published in the Gazette of India, Extraordinary,

Part_II2 Section 33 Sub-Section (i)> vide (J.S.R. number 140(E), dated the

1“ March 2005, except as respects things done or omitted to be done

before such supersession, the Central Government, being satisfied that it

is necessary in the public interest so to do, hereby exempts taxable

services of aggregate value not exceeding ten lakh rupees in any financial

year from the whole of the service tax leviable thereon under section 66B

of the said Act.

Q Transportation iS main source of income SO the basic exemption iS

applicable to the appellant and their major customers are covered under

notification no. 30.

5
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e in the year 2015-16 the appellant had issued invoice for Rs. 10,42,243 and

in the year 2016-17 they had issued invoice for Rs. 11,45,779, which are

entitled for basic exemptions under notification number 30.

a

4. Personal hearing in the case was held on 16.11 .2023 but no one appeared

for hearing. Next Personal hearing in the case was held on 18.12.2023. Shri

Bhavik R. Bhagdev, Chartered Accountant, appeared on behalf of the appellant

for personal .hearing. He reiterated submission made in appeal memorandum and

submitted additional document i.e. Invoice, ITR, Balance sheet, Profit and Loss

Account and ledgers for the F.Y’s. 2014-15, 2015-16 and 2016-17.

5. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, during the course of personal

hearing and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicatIng

authority, confirming the demand of service tax against the appellant along with

interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 20 15-16 and F.Y. 20 16- 17.

6. 1 fInd that in the SCN in question, the demand has been raised for the

periods FY 2015-16 and FY 2016-17 based on the Income Tax Returns filed by

the appellant. I further find that the order has been passed ex-parte.

7. It is observed that the main contentions of the appellant in the appeal

memorandum are that (i) They provided job Worker to their client which is

exempt from payment of excise duty when the principal manufacturer

d-ischuges duty liability; (ii) their income below threshold limit.

8. 1 find that the appellant submitted various documents in support of their

claim for exemption from service tax, which was not produced by them before the

adjudicating authority and first time submitted at appeal stage. In this regard, I am

of the considered view that the appellant cannot seek to establish their eligibility

!:(}; !\ H H H
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B

e

should have submitted the relevant records and documents before the adjudicating

authority, who is best placed to verify the authenticity of the documents as well as

their eligibility for exemption.

9. r also find that in the statement of fact, the appellant has stated that he is

running business of labour job work of fabrication work a per requirement of

client. While in the grounds of appeal he is stating that transportation is the main

sources of income. These contradictory claims by the appellant necessitates

detailed verified and scrutiny of the claim of the appellant. Therefore, the matter

needs to be remand back.

10. In view of the above discussion, 1 remand the matter back to the adjudicating

authority to reconsider the issue a fresh and pass a speaking order after following

the principles of natural justice.

11. ,F{+dqdfn{rTf#T{©#q©rRqTa7qaHaa#&%wvRr{I

The appeal filed by the appellant stands disposed of in above terms.

xrlqa (3HW

Dated: J7hDecember, 2023

/Attes

BY RPAD / SPEED POST

Ws. Bhavesh Hasmukhbhai Panchal,

A- 1-8, Nirant Appartment,
Vastral Road, Ahmedabad – 382418

To
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Copy to
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South
4) The sup(it(Systems) Appeals Ahmedabad, with a request to upload on Website,

tJ}4uafFile
6) PA file
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